
COMMONWEALTH OF MASSACHUSETTS
MASSACHUSETTS COMMISSION AGAINST DISCRIMINATION

MCAD DOCKET NO. 19-SEM-03213
EEOC DOCKET NO. 16C-2020-00291

SCOTT MCGOWAN,
Complainant

vs.

TOWN OF WILLIAMSTOWN,
JASON HOCH, and
KYLE JOHNSON,

Respondents

To: Joseph Greenhalgh, Investigator, c/o Carol Murchison, First Assistant Clerk to the
Commission

RESPONDENT'S POSITION STATEMENT IN
RESPONSE TO CHARGE OF DISCRIMINATION

Dear Mr. Greenhalgh:

Please accept the following as the Respondents' Position Statement in response to the Charge

of Discrimination filed by the complainant, Scott McGowan ("Complainant") in the above-

captioned action.

I. SUMMARY OF FACTS 

Williamstown is a town with a permanent population of approximately 7,880 residents

located in the northwest corner of Massachusetts, bordering Vermont and New York State. It is

home to Williams College and several museums and cultural attractions, drawing tourists during

the summer season. The Town is governed by a five member Selectboard and a Town Manager

who is appointed by the Selectboard. The current Town Manager is Jason Hoch, who began his

tenure in 2015. Hoch previously worked as a lead administrator in three towns in New
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Hampshire. The Williamstown Town Manager is the appointing authority for many town

departments, including members of the Williamstown Police Department.

The Williamstown Police Department is comprised of 12 individuals, including the Chief, a

lieutenant and three sergeants. Kyle Johnson is the Chief of the Williamstown Police

Department, having served in that role since 2004. Prior to his appointment as Chief, Johnson

had worked as a sergeant, a patrol officer and a part-time officer in the Department, beginning

his employment in 1992.

The Complainant, Scott McGowan, has worked on and off for the Williamstown Police

Department since approximately 1997. 

The Complainant was rehired in December 2001 contingent upon him successfully

completing the full-time Police Academy. Upon completing the Academy in May, 2002, he

began working as a full-time officer. At that time, Kyle Johnson was a sergeant and Arthur

Parker was the Chief of Police. Over the next several years, Johnson, both in his role as Sergeant

and in his later role as Chief, commended and supported the Complainant on a number of

occasions. 
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Chief Johnson also reprimanded the Complainant on a handful of occasions. 

 

The Williamstown Police Department had long been a part of the Civil Service system. Chief

Johnson considered the Civil Service process to be cumbersome and difficult, and believed that it

limited the Department's ability to hire and retain qualified candidates, especially because of the

geographic remoteness of Williamstown to other parts of the state. After Hoch was appointed

Town Manager, Johnson began discussions with him about the possibility of removing

Williamstown from Civil Service, which requires special legislation. After further research and

consideration, the request for the Department to leave Civil Service was presented to and

approved by the voters at a Town Meeting in 2018. The Town then petitioned the Massachusetts

State Legislature for special legislation in order to withdraw from Civil Service. (See testimony

dated July 6, 2018 to the Joint Committee on Public Service detailing the reasons why the
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Williamstown Police Department was seeking exemption from the Civil Service laws, attached

as Exhibit 1.) The legislation was passed in September 2018.

Until 2019, the Williamstown Police Department did not have a position of lieutenant or

deputy chief. Rather, the Department was comprised of full-time and part-time officers, three

sergeants and the Chief Town Manager Hoch had discussed with Chief Johnson on several

occasions the benefits of having a second-in-command, a structure which had existed in other

towns where Hoch had previously worked. Eventually, after much discussion and consideration,

Chief Johnson, who had originally been opposed to the creation of the position, agreed with

Hoch. In February 2019, the Town's Finance Committee approved the creation of the lieutenant

position. The position was posted internally on June 26, 2019, and the Complainant and Officer

Michael Ziemba were the only applicants for the position.

Many cities and towns that are not part of the Civil Service system use a tool called the

Assessment Center to objectively evaluate applicants for positions within police departments.'

Because the Department was now no longer part of the Civil Service system, the Town utilized

the services of Integrity Testing LLC, an independent, private company that administers and

manages Assessment Center tests. The Town's use of the Assessment Center tool was entirely

consistent with the best practices throughout the Commonwealth.2

The assessment of the two candidates was completed by a panel of three police professionals

from Integrity Testing. Information regarding the conducting of the test and its various

components, which included role play and other exercises, an oral presentation and a community

panel exercise, were provided to both applicants prior to the assessment. The rating system was

Cities and Towns that are part of Civil Service can use the results of the Civil Service exam to hire and
promote candidates, and can also opt to use the Assessment Center.
2 Many professionals believe the Assessment Center process is a more effective way to predict success
because it uses hands-on, practical exercises, as well as written tests, to evaluate candidates.
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also provided ahead of time to both applicants. Neither Chief Johnson nor anyone else in

management at Williamstown ever communicated with anyone from the testing organization

about either of the two candidates, or about any preference for either candidate.

On July 31, 2019, Integrity Testing issued its final report. While both candidates scored above

average on the test, Officer Ziemba scored higher in each category with a final score of 82.072 as

opposed to McGowan's final score of 80.942. Prior to even beginning the Assessment Center

process, a decision had been made by Town Manager Hoch, in consultation with Chief Johnson,

that the highest scoring candidate would be the candidate recommended for promotion to the

lieutenant position.

On August 12, 2019, Chief Johnson recommended that Officer Ziemba be promoted to the

position of lieutenant based on the scores reported on the Assessment Center test. (See Memo

dated August 12, 2019, attached as Exhibit 2). Town Manager Hoch accepted the

recommendation, and Ziemba was promoted to lieutenant on August 15, 2019. The Complainant

remains employed as a sergeant.

II. RESPONSE TO PARTICULAR PARAGRAPHS OF THE CHARGE 

In response to the Complainant's paragraphs of his Complaint Narrative, Respondents

state the following:

PARAGRAPH NO. 1 
1. Complainant Scott McGowan ("McGowan"), a Sergeant in the Williamstown Police

Department ("Department") and a longtime member of that force, has stood up for

himself and other victims of sexual harassment and other unlawful discrimination for

many years. Because of this protected opposition, McGowan has been subjected to

retaliation in ways both large and small. For instance, in January 2019, he was suddenly

placed on administrative leave and Respondent Chief Kyle Johnson ("Johnson") sent an

email to the entire Department falsely suggesting that McGowan was mentally unfit for

the job — an action that on its face indicates Johnson regarded him as disabled. And in

August 2019, Johnson and Respondent Town Manager Jason Hoch ("Hoch") chose the

only other applicant for a new Lieutenant position even though McGowan had more

experience in supervisory roles, more seniority, and was otherwise better qualified. Such
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retaliation and discrimination should not be permitted, especially by government actors
like the Respondents.

RESPONSE
The Respondents deny the allegations contained in paragraph 1 of the Complainant's

Charge of Discrimination as alleged. The Complainant is a sergeant in the Williamstown

Police Department. The Respondents dispute McGowan's characterization of his

behavior as standing "up for himself and other victims of sexual harassment and other

unlawful discrimination," and also deny that he has been subjected to retaliation for any

protected activity.

On December 31, 2018, Police Chief Kyle Johnson sent a brief reminder to the

Department's three sergeants, including the Complainant, asking to see some numbers on

their activity sheets for "calls for service" and "parking" for the upcoming year. The

Complainant sent Chief Johnson a lengthy response in which he stated, among other

things, that he was suffering from "physical, emotional and medical setbacks I have

experienced and still cope with on a daily basis as a result of the enormous stress I live

through as a result of my biased treatment. This has caused me to previously and

currently use sick leave along with seeking professional medical assistance and other

professional services in an effort to contend with these challenging conditions."

Concerned about this statement, and aware of his responsibility as the Chief of Police to

make sure that all of the officers in the Department were physically, emotionally and

mentally fit for duty, Chief Johnson consulted with Town Manager, Jason Hoch, counsel

for the Massachusetts Chiefs of Police Association and the Town's labor counsel. The

consensus was that, because the Complainant had put the Chief on notice of these issues,

the proper course of action would be to put the Complainant on a paid administrative
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leave while he underwent fitness-for-duty examinations for his alleged physical and

mental issues.

Background

PARAGRAPH NO. 2 
2. McGowan was hired by Respondent Town of Williamstown ("Town") as a full-time

police officer in 2001. In 2004, he was promoted to the rank of Sergeant within the
Department, a rank that he was held since then. Since approximately 2007, McGowan
has served as the Department's designated investigator, in which role he has investigated
crimes including rape, indecent assault and battery, and sex crimes against children,
among many others. McGowan has long been an advocate on behalf of victims of sexual
assault and sexual harassment, which Johnson and the Department have understood since
at least early 2007.

RESPONSE
The Respondents admit that the Complainant was hired as a full-time police officer in

2001, and that he was promoted to the rank of Sergeant in 2004.3 The Respondents also

admit that the Complainant has served as the Department's designated investigator for

many years and that the various types of cases that he has investigated include those

contained in paragraph 2. In his role as an investigator of victims of sexual assault, the

Complainant has been an advocate for those victims. The Respondents are unaware of

any advocacy that the Complainant has conducted on behalf of victims of sexual

harassment apart from his role as an investigator.

PARAGRAPH NO. 3 
3. Johnson has been Chief of the Department since 2004. Hoch has been the Town

Manager of Williamstown since 2015.

RESPONSE
The Respondents admit that Chief Johnson has been Chief of the Department since

2004, having previously worked as a part-time officer in the Department since 1992 and a

3 
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full-time officer since 1998. Johnson was promoted to Sergeant on April 4, 2002. The

Respondents also admit that Hoch has been a Town Manager of Williamstown since

2015, having served in similar capacities in other town governments for many years

before coming to Williamstown.

Johnson Sexually Harassed McGowan And Others, And Retaliated Against McGowan for His
Opposition to Harassment

The Respondents deny the allegations in this statement.

PARAGRAPH NO. 4 
4. In early 2007, McGowan spoke to Johnson about improving the way that the Department

handled charges or investigations of sexual assault. Later that year, in or about June and
July 2007, Johnson sexually assaulted McGowan in the police station four times.
Specifically, Johnson rubbed his clothed penis up against McGowan's body on four
different days — twice on his right atin, once on his left arm, and once on his right hand —
while McGowan was sitting in the sergeant's office and trying to work on his computer.
Each time, McGowan informed Johnson that his behavior was inexcusable and asked him
to stop. In response, Johnson laughed and dared McGowan to write him up. McGowan
spoke to others within the Department around that time to express his distaste with
Johnson's actions.

RESPONSE
The Respondents deny the allegations contained in paragraph 4 of the Complainant's

Charge of Discrimination as alleged. Chief Johnson does not specifically recall a

conversation in early 2007 (thirteen years ago) with the Complainant about improving the

way the Department handled charges or investigations of sexual assault, but does not

deny that conversations of that nature likely occurred at some point. Chief Johnson has

always been supportive of the Complainant's role as investigator, and has supported him

in his efforts to improve his role in the Department.

Chief Johnson denies that he sexually assaulted the Complainant. For a period of time

early in his tenure as Chief, however, Johnson and others in the Department, including

the Complainant, engaged in what Chief Johnson now recognizes was unprofessional and
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juvenile locker room behavior. The Department employs only 12 full-time officers,

including the Chief and 4 full-time dispatchers. The prior chief

 left and Johnson was appointed

Chief, there was a general atmosphere of fun and humor that had not existed previously.

The small department was fairly close and the environment was sometimes light, with

some joking and pranks. In August, 2007, a male dispatcher wrote a letter to Chief

Johnson making allegations quite similar to those alleged by the Complainant in

paragraph 5, and complaining that Chief Johnson had been shooting rubber bands at

him.4 Chief Johnson was embarrassed and ashamed when he read the letter and

apologized for his behavior to the dispatcher. He also told the dispatcher that he would

bring the complaint to the Town Manager if that's what the dispatcher wanted. The

dispatcher, however, chose not to do that and Chief Johnson put the letter in his own

personnel file where it still exists. The dispatcher continued to work for Williamstown

until he left that position to take another job, and never made another complaint against

Chief Johnson or anyone else. Chief Johnson, who considers himself to have been naïve

at the time, realized that some of the behavior engaged in by members of the department,

including himself, needed to change, and made those changes.

PARAGRAPH NO. 5 
5. McGowan was not the only victim of Johnson's sexual harassment. A male dispatcher

wrote a letter to Johnson on August 6, 2007, stating that Johnson had "more than one
time...rubbed up against my arm or elbow with your clothed penis. I also told you more
than once I was uncomfortable with this action and not to do this ...." This dispatcher
further wrote that Johnson's response was "a laugh and 'put a complaint into me and I
will look into it.'" The dispatcher also complained of other sexual and anti-union
harassment and unprofessional conduct by Johnson. The letter specifically referenced
G.L. c. 151B and accused Johnson of sexual harassment, and indicated that it would be
copied to the then-Town Manager.(F''llon information and belief, the letter was given to Johnson but
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was not actually sent to the Town Manager.) Only after the dispatcher's letter did Johnson's
sexual harassment of both McGowan and the dispatcher cease. On information and
belief, Johnson believed that the dispatcher had written the letter at McGowan's
insistence.

RESPONSE 
Please see response to Paragraph No. 4. The Respondents deny that Chief Johnson

exhibited any behavior that could be construed as sexual harassment of McGowan. Also,

the letter to the dispatcher was not copied to the Town Manager and the dispatcher

declined to bring his complaint to the Town Manager when Chief Johnson offered to do

SO.

PARAGRAPH NO. 6 
6. After the dispatcher's letter, Johnson gradually started reducing McGowan's

responsibilities. Before the letter, McGowan was considered the senior sergeant (second
in command of the Department), and was responsible for department scheduling and was
included in substantial discussions about department operations. After the letter, Johnson
removed McGowan's senior standing (making him equal to the two other, recently-
promoted sergeants), took away his responsibility for scheduling, and excluded him from
discussions about department operations.

RESPONSE 
Entirely unrelated to the dispatcher's letter, both temporally and causally, Chief

Johnson did reduce some of the Complainant's responsibilities over time. Chief Johnson

agrees that the Complainant had previously been considered the "Senior Sergeant"

because he had been a sergeant for longer than the other two sergeants. This was not,

however, an official position, and it carried no extra pay or benefits. Over time, Chief

Johnson concluded, based on his own observations and complaints by the other two

sergeants, that the Complainant was taking it upon himself to critique and try to

discipline the other two sergeants over whom he had no authority. As a result of this,

Chief Johnson brought all three sergeants together, advised them that they were all equals
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and peers, and that they should bring any issues they had with each other directly to the

Chief.

At some point, Chief Johnson also started doing the scheduling himself, a task that had

previously been done by the Complainant. Chief Johnson considers himself to be

meticulous and detail oriented, and will sometimes do a task himself, rather than

delegating it because he believes that he will do a better job. Also, because Chief

Johnson had tools available to him that were not available to the Complainant or anyone

else, such as control and knowledge of the budget, he was in a better position to do the

scheduling. Removing the scheduling from the Complainant's job responsibilities was in

no way detrimental to him.

PARAGRAPH NO. 7 
7. McGowan continued to stand up against sexual misconduct but found Johnson unwilling

to take strong action. In 2011, McGowan received a report from a female Town resident
that Officer , a loose acquaintance, had arrived at her house uninvited,
appearing to have been drinking. The resident was home alone with her young child.
She said that  repeatedly asked her if she wanted to have sex, and she said
no. The resident stated that  exposed himself to her and tried to put her hand
on his penis. McGowan reported this incident to Johnson, leading to an investigation by
the Massachusetts State Police. Although he initially denied the incident,
admitted this behavior to State Police investigators. In response to the incident,
McGowan advocated for  termination, arguing that the Department should
not tolerate sexual assault by its officers. Johnson disagreed, and disciplined

 but allowed him to remain on the force, where he works to this day. In the
context of Johnson's prior harassment, McGowan saw this decision as further
confirmation that sexual assault and harassment would be tolerated in his workplace.

RESPONSE 
The Respondents deny the allegations contained in the first sentence of paragraph 7 of

the Complainant's Charge of Discrimination and also dispute the characterization of the

incident that took place in 2011.
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At that time, a female town resident who was also a friend of the Complainants

contacted the Complainant and another sergeant with whom she was acquainted to

express her concern about an off duty incident involving Officer . The

Complainant informed Chief Johnson of the complaint, and Chief Johnson referred the

investigation of the complaint to the State Police. Ultimately, the State Police determined

that no criminal charges would be brought against Officer .

The Respondents deny that the Complainant, who was the union president representing

the Department's police officers, ever advocated for  termination or

engaged in any communication with Chief Johnson about his opinion on how the matter

should be handled internally.  was appropriately disciplined for the

incident.6

McGowan Stood Up Against the Racially Hostile Environment in the Department, And Faced
Further Retaliation As a Result

Respondents deny the allegations contained in this statement.

PARAGRAPH NO. 8 
8. Sexual harassment was not the only form of discrimination perpetrated and tolerated by

Johnson in the Department. McGowan was upset and disgusted by the racial climate on
Johnson's watch as well. One particular officer, who will be identified herein as Officer
Smith, was often a target of scorn from Johnson. Smith has African-American ancestry.
From early in Johnson's tenure and for multiple years, Johnson would take newspaper
articles that featured pictures of persons of color, both male and female, and circle the
pictures with a marker and write Smith's initials on them, then put them in Smith's
Department mailbox. On many other occasions in Smith's presence, when Johnson saw a
person of color entering the police station, he would rub his eyes, look back and forth
between Smith and the other person of color, and appear confused as if Smith were in
two places at once. Smith was also passed over for a promotion in favor of white men
even though he scored higher on the promotional exam.

6 
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RESPONSE 
The Respondents deny the allegations contained in paragraph 8 of the Complainant's

Charge of Discrimination. Chief Johnson denies the conduct alleged and states that the

African-American police officer labeled as Officer Smith in paragraph 8 never

complained to him that any of his conduct was in any way offensive to him. The first

time Chief Johnson ever heard about these allegations was when he read the

Complainant's Charge of Discrimination.

The "white men" referenced by Complainant as being promoted over "Smith" were two

officers who were promoted in 2005. At the time, each of the two officers had been

employed for over 15 years, while "Smith" had been a police officer for three years.

PARAGRAPH NO. 9 
9. In or about 2014, Smith was giving a tour of the police station to an African-American

student at Williams College. (Williams College is located in Williamstown.) A white
dispatcher, , entered the station for his shift and shouted a racial slur
(the N-word) to other Department members. Smith and, on inforiiiation and belief, the
student both heard the word, and  admitted to Johnson that he had used it.
Although Smith reported this incident to Johnson, there was no formal investigation.
McGowan recommended that  be terminated for his offensive and racist
behavior, but Johnson took no official disciplinary action;  was removed from a
few scheduled shifts and returned to work, where he remains to this day.

RESPONSE
The Respondents admit that an incident similar to that alleged in paragraph 9 took place

in or about 2014. When the incident was brought to Chief Johnson's attention, the

dispatcher who made the offensive remark was appropriately disciplined. The

Respondents have no recollection of the Complainant recommending that the dispatcher

be terminated, or that the Complainant had any involvement in any discussions about

how the incident should be handled other than reporting it to Chief Johnson.

PARAGRAPH NO. 10 
10. In 2016, tired of the negative environment, Smith south a transfer to a different police

force, which was willing to accept him. However, Johnson and Hoch held up the
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transfer, purportedly based on staffing needs. McGowan, who at that time was the
president of the police union, pointed out that personnel turnover is inevitable, that the
Department had other staffing issues that were not being addressed, and that the reason
for denying the transfer did not stand up to scrutiny.

RESPONSE 
The Respondents admit that "Smith" sought a transfer to the  Police

Department, but do not have direct knowledge about the reasons why he was seeking the

transfer. At the time, "Smith" had been working the evening shift, which the

Respondents believe proved to be difficult for him due to child care and other personal

matters. The Respondents admit that both Chief Johnson and Town Manager Hoch had

concerns about the possible transfer because of the small number of police officers on the

Williamstown police force and the difficulty and time involved in hiring new police

officers. At the time, the Department was part of the Civil Service system, which

imposed a number of rules about and obstacles to hiring and retaining police officers. In

an attempt to make the transfer work, Chief Johnson communicated with the Chief of the

 Police Department about a possible "swap" of officers that would not leave

Williamstown short staffed. Because the  Police Department was already

short staffed, however, and because of certain Civil Service requirements, Chief Johnson

and the  Police Chief were not able to reach an agreement on a swap. The

Respondents do not recall the Complainant making the statements he attributes to himself

in paragraph 10.

PARAGRAPH NO. 11 
1 1. After Johnson asked why Smith was so anxious to leave, McGowan raised some of the

racist incidents and practices described above, as well as other ways in which Johnson
treated Smith unfairly. McGowan also pointed out that Officer  had a
picture of Adolf Hitler in his locker at that time, which both McGowan and Smith
(among others) found offensive. (  had the Hitler photo in his locker until
mid-2019.) In response, Johnson denied the allegations and threatened to terminate
Smith for untruthfulness. In response, McGowan offered to testify on Smith's behalf and
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confirm these events. Johnson left to meet with Hoch, and within an hour Smith's
transfer was approved. Soon afterwards, Johnson told Department employees that
McGowan had accused him of being racist, causing many of them to express disapproval
of McGowan's leadership of the union.

RESPONSE 
The Respondents deny the allegations as set forth in paragraph 11 of the Complainant's

Charge of Discrimination. Rather, at some point after Chief Johnson learned that a swap

of officers with  would not be feasible, the Complainant approached him,

and said he was giving him a heads up and doing him a favor by coming to him. He told

Chief Johnson that if "Smith" was not able to transfer to , he, "Smith",

planned to tell the media that Chief Johnson was a racist. Chief Johnson was stunned by

this information, and asked the Complainant why "Smith" believed he was racist. The

Complainant was unable to provide a single example. Nonetheless, concerned about

possible media coverage of these false allegations, and knowing the difficulty of

disproving false allegations in the press, Chief Johnson spoke with Hoch, and they jointly

decided that it was not worth the potential damage to the reputation of the Williamstown

Police Department. The allegations that Johnson threatened to terminate "Smith" for

untruthfulness about this alleged incident, which never occurred, are false. At that point,

Hoch, who is the appointing authority, agreed to allow the transfer to take place without

obtaining an officer from  in his place. The Respondents deny that the

Complainant ever said anything about the alleged Hitler photo. The first time Chief

Johnson had any knowledge of this allegation is when he read this Charge.

PARAGRAPH NO. 12 
12. After Smith's transfer, Johnson treated McGowan negatively to the point that McGowan

began seeking out other professional opportunities. In February 2017, McGowan spoke
with Hoch about the possibility of transferring to another police force. Hoch stated that
he would not approve the transfer unless the other force transferred two officers to
Williamstown in return. He then questioned McGowan about Smith's allegations against
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Johnson. McGowan stated that the allegations were true, and that he had witnessed the
behaviors Smith described. The transfer did not proceed. Since 2017, Johnson has
repeatedly delegated responsibilities to lower-ranking officers instead of McGowan, even
when that meant paying other officers' overtime when McGowan was available to
perform those duties.

RESPONSE 
The Respondents deny the allegations in the first sentence of paragraph 12 of the

Complainant's Charge of Discrimination. In or about February 2017, the Complainant

spoke with Hoch about the possibility of a transfer to another police department. At this

point in time, the Complainant was a sergeant and was also the Department's designated

investigator, and the Department was still part of the Civil Service system. Losing

Complainant as an officer would have caused a significant problem for the Department,

and would have left it short not only a police officer, but a supervisor and the

Department's only trained and experienced investigator. Hoch advised the Complainant

of this issue and told the Complainant that if he sought a transfer, Hoch would likely be

seeking the transfer of two officers from the other department. In fact, this never

happened because, on information and belief, the Complainant never received a job offer

from another department. Hoch admits that he did ask the Complainant at some point

whether "Smith's" allegation that Johnson had engaged in racist behavior was worthy of

follow up, and Complainant stated that "Smith" was just done with the Department and

wanted to be out.

Chief Johnson admits that he has delegated some responsibilities to lower ranking

officers instead of to the Complainant. For instance, he appointed then Officer Ziemba to

a committee tasked with overseeing the construction of a new police station. At some

point after this happened, the Complainant questioned Chief Johnson about why Ziemba

was appointed to the committee. Chief Johnson advised the Complainant that he believed
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that Ziemba's experience on a Public Safety Committee during the building of a new high

school was helpful experience that he could bring to the table. Chief Johnson also

pointed out that the Complainant had provided him with absolutely no feedback or ideas

on the new police station, although that feedback had been requested of all Department

members, while Ziemba had provided feedback. Finally, Chief Johnson advised the

Complainant, as he had on other occasions, that he did not want the Complainant to be

wearing too many hats in the Department because of his key investigator role. In that

role, the Complainant needs to be free to respond to and pursue investigations whenever

they arise, which is entirely unpredictable.

PARAGRAPH NO. 13 
13. Johnson's discriminatory attitudes and practices continued. In January 2018, Johnson

and McGowan were discussing whether the Town should leave the state Civil Service
system. McGowan praised the Civil Service process of independent testing for
promotions rather than leaving full discretion with the Chief Johnson responded, "Can
you imagine if  passed the promotional exam and was number one on the list and I
had to promote her?" " " referred to , who was and is the only
female officer and the only Hispanic officer in the Department. McGowan criticized this
statement and told Johnson that that Department was moving backward when it should be
moving forward.

RESPONSE 
The Respondents deny the allegations in the first sentence of paragraph 13 of the

Complainant's Charge of Discrimination. As early as 2016, Chief Johnson and Hoch had

been discussing the possibility of leaving the State Civil Service system. The system

made it very difficult for a town like Williamstown, which is geographically remote from

most other areas of the state, to recruit and hire police officers. After much research and

consideration, the request to leave Civil Service was presented to and approved by the

voters at a Town Meeting in 2018. The Town then petitioned the Massachusetts State
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Legislature for special legislation in order to withdraw from Civil Service. The

legislation was passed in September 2018.

Chief Johnson recalls some discussions with the Complainant about the pros and cons

of Civil Service, and agrees that he asked a question similar to that in paragraph 13. As

background,  is a long-term, respected police officer in the

Williamstown Police Department. Officer  has made it clear throughout her

employment that she has no interest in a supervisory role in the Department. While Chief

Johnson respects  as a police officer, he also agrees with her self assessment

that she is not suited to a supervisory role. His question to the Complainant had nothing

to do with Officer  gender or ethnic background, and everything to do with

his opinion and her statements. Chief Johnson denies that the Complainant criticized the

question, and denies that the Complainant made any comment about the Department

moving backward.

McGowan's Continued Opposition to Unlawful Practices Leads to Retaliation

The Respondents deny there were any unlawful practices, deny the Complainant

"continued to oppose" any unlawful practices, and deny any retaliation.

PARAGRAPH NO. 14 
14. On December 31, 2018, Johnson sent an email to all three sergeants, criticizing them for

the limited amount of activity on certain metrics (including parking tickets). McGowan
responded on January 4, 2019, asking in an email for a meeting with Johnson. In the
email, McGowan pointed out that he was near the top of the Department in incident
reports, citations, and arrests over the prior few years, despite the fact that (as the
Department's investigator) he had other important duties: "It has always been my
position to prioritize felony incidents versus traffic/parking enforcement." McGowan
also indicated that he wanted to talk about "countless incidents covering over 12 years, to
be a repetitive pattern where I have been the victim of silent punishment from you based
on my outspoken critiques." Although he did not specifically use terms like sexual
harassment or race discrimination, those were significant components of the critiques
McGowan was referring to. McGowan also indicated that he wanted to discuss
"physical, emotional and medical setbacks" he experienced due to "the enormous stress I
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live through as the result of my biased treatment." McGowan noted that he had used sick
leave and had sought "professional medical assistance and other professional services in
an effort to contend with these challenging conditions."

RESPONSE 
The Respondents deny the allegations contained in paragraph 14 of the Complainant's

Charge of Discrimination as alleged. On December 31, 2018, Chief Johnson sent an

email to the three sergeants in the Department: the Complainant,  and

. The email was brief and to the point, and read as follows: "With the

start of the new year, I would like to see some numbers on your activity sheets between

`Calls for Service' and ̀ Parking'."

In response to that email, which Chief Johnson did not regard as critical and which was

directed to all three sergeants, the Complainant sent a lengthy and detailed email in which

he defended his numbers over the last three years and asked for a meeting with the Chief.

In the email, the Complainant also accused the Chief of engaging in "a repetitive pattern

where I have been the victim of silent punishment from you based on my outspoken

critiques of the following, but not limited to, employee competency, remedial training for

specific officers who continue to lack satisfactory performance standards, new

officer/dispatcher training concerns, in-house professionalism standards,

promotional/department restructuring, harassment of me and my family by off-duty

officers and my role in protected union activities as former President of the Williamstown

Police Association."

The email also stated: "Finally, I wish to further discuss with you the physical,

emotional and medical setbacks I have experienced and still cope with on a daily basis as

a result of the enormous stress I live through as the result of my biased treatment. This

has caused me to previously and currently use sick leave along with seeking professional
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medical assistance and other professional services in an effort to contend with these

challenging conditions."

PARAGRAPH NO. 15 
15. Johnson responded an hour later that "[t]his has nothing to do with your resume" and that

"the only discussion needed" was the low number of service calls and parking checks
being carried out by the three sergeants.(FN2Notwithstanding this apparent concern for activity by
sergeants, Johnson has approved one of the other sergeants' regular assignment to dispatch throughout this
year, with the result that he continues to have near-zero activity on those same metrics for the first three
quarters of 2019.)

RESPONSE 
The Respondents admit the allegations contained in paragraph 15 of the Complainant's

Charge of Discrimination.

PARAGRAPH NO. 16 
16. Nearly two weeks later, after McGowan worked numerous duty shifts without incident,

Johnson called McGowan into his office to discuss McGowan's medical condition.
McGowan confirmed what he had written in his email, and stated that his increased stress
was a result of Johnson's retaliation against him. In response, Johnson demanded
McGowan's badge and gun, and placed McGowan on paid administrative leave, which
was not requested by McGowan and not justified by any legitimate concern that
McGowan was unfit for duty. Johnson quoted in a letter that same day McGowan's
references to "physical, emotional and medical setbacks" and use of sick leave. Johnson
required McGowan to see his primary care physician within ten days for a physical
examination, and to obtain a referral for a clinical psychologist in Pittsfield for a
psychological evaluation. Johnson sent an email to the entire Department in which he
stated, "Sgt. McGowan will be out for an undetermined length of time on paid
Administrative Leave. This is a health & wellness related ...." Counsel for the union, on
McGowan's behalf, responded, asserting that Johnson's action violated G.L. c. 150E as
well as anti-discrimination laws.

RESPONSE 
The Respondents deny the allegations in paragraph 16 of the Complainant's Charge of

Discrimination as alleged. After receiving the Complainant's email and considering his

statements regarding physical, emotional and medical issues, as well as the

Complainant's allegations that he was a victim of silent punishment based on his

"outspoken critiques" of various issues, Chief Johnson had several concerns. First and

foremost, the Chief has the duty and the authority to determine an officer's continuing
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fitness to carry and use a firearm and perform police duties. He was fully aware that

failing to do so could result in significant negative consequences, including danger to the

Complainant and the public and liability to the Town. He was also concerned about the

baseless and accusatory language in the email, and did not want to take any action

without consulting with others. Between the time that he received the Complainant's

email and the meeting with the Complainant on January 16, 2019, the Chief consulted

with the Town Manager, counsel for the Massachusetts Chiefs of Police Association and

the Town's own labor counsel. The consensus among those consulted was that the

Complainant should be put out on paid administrative leave and undergo both physical

and psychological fitness-for-duty exams. The intent was not to be punitive to the

Complainant, but to take prudent steps to protect the Complainant, the Town and the

public. Hoch suggested that the Chief meet with the Complainant and question him

about the references to his physical, mental and emotional condition in the email to

determine their seriousness. If the Complainant had backed off of his statements, or

conveyed that his alleged physical and mental issues were not serious, but the result of

ordinary job stress, Chief Johnson likely would not have placed him on administrative

leave. Instead, however, the Complainant doubled down on his statements about stress

and the effects it was having on his physical and mental health,

. As a result of this discussion and the

statements made in the email, Chief Johnson made the decision to place the Complainant

on paid administrative leave while undergoing physical and psychological evaluations

before returning to duty.
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The Williamstown Police Department is a very small department with only 12 full-time

officers, including the Chief, covering all shifts. The unexplained absence of any full-

time officer, and especially a supervisor and the Department's investigator, would be

immediately noticed by the other employees. In order to inform the department members

of the absence, and to dispel any rumors or speculation that the leave may have been

disciplinary in nature, Chief Johnson sent an email which stated, in pertinent part, the

following: "Sgt. McGowan will be out for an undetermined length of time on paid

Administrative Leave. This is health and wellness related & not punitive."

PARAGRAPH NO. 17 
17. The following week, McGowan met with his primary care physician, who immediately

cleared him for duty and refused to refer him to a psychologist because it was medically
unnecessary. After McGowan informed the Town of this, the Town arranged a
psychological evaluation in Wakefield, at the Town's expense, which immediately
cleared McGowan for duty. McGowan returned to work on February 12, 2019.

RESPONSE 
Respondents admit that the Complainant was cleared to return to work after a physical

exam by his primary care physician. The psychological evaluation was performed by

Laurence M. Kelley, Jr., Psy.D., a licensed psychologist. As part of his evaluation of the

Complainant, which cleared him to return to work, Dr. Kelley made several

recommendations in a report to Chief Johnson. 
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PARAGRAPH NO. 18 
18. Both during and after McGowan's administrative leave, McGowan heard that Johnson's

actions had spawned rumors both within the Department and in the broader community
that McGowan had experienced a significant mental health breakdown, that he might be
insane, and that he might be prone to carrying out a workplace shooting. McGowan
suffered further stress and reputational damage as a result of these actions.

RESPONSE 
The Respondents have no knowledge about any rumors within the Department or the

broader community, and deny that anything that was communicated by the Town, Chief

Johnson or Hoch, which was limited to the email quoted in Response No. 16, could

reasonably have been interpreted as implying that the Complainant "had experienced a

significant mental health breakdown, that he might be insane, [or] that he might be prone

to carrying out a workplace shooting."

PARAGRAPH NO. 19 
19. Johnson's decisions with respect to McGowan contrasted sharply with how he had treated

other members of the Department who had expressed concern for stress or medical
conditions in the past. For example, on or about May 30, 2009,  was
scheduled to work a regular shift from 7:00 am to 3:00 pm, and then an overtime patrol
under a federally-funded "Click It or Ticket" grant from 3:00 pm to 7:00 pm. During his
day shift,  made several stops and issued several citations, but did not log them
or call them in as Department procedures required. Instead,  falsified log
entries and called in those stops during his overtime patrol even though he actually did
not make any stops or issue any citations during the overtime patrol. After Johnson
learned of this,  explained to Johnson that he had engaged in this dishonesty
because of the stress he felt to meet the number of stops set by the Governor's Highway
Safety Bureau.  was not required to undergo any medical evaluation even
though he asserted that stress had caused him to violate the law significantly. ('N3
eventually received a one-day suspension for the incident, despite McGowan's recommendation that he be

terminated for the violations.)  had not engaged in protected activity in opposition
to unlawful discrimination or retaliation.
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RESPONSE 
The Respondents deny the allegations as set forth in paragraph 19 of the Complainant's

Charge of Discrimination. The situation alleged involved another  whose

statements about stress were significantly different than those made by the Complainant

in his January 4, 2019 email.7 The stress communicated by the  in the 2009

incident was stress over not being able to achieve the numbers required by the grant, and

there was no indication that this stress had any significant physical or psychological

manifestations, and no reason to believe the  may not be fit for duty. The

 in question was appropriately disciplined for the incident. There is simply no

parallel between these two incidents, which occurred ten years apart. Also,

Complainant's allegation that he recommended that the  be terminated for this

incident is false. At the time of this incident, both the Complainant and the officer in

question were , and the Complainant had absolutely no authority to discipline,

or to recommend discipline of another . In any event, another  brought

an incident to Chief Johnson's attention and Chief Johnson has no recollection of

speaking with the Complainant about it.

PARAGRAPH NO. 20 
20. Johnson also handled another medical-related incident differently. In or about 2011, an

officer ("Officer Jones") informed McGowan that, while off duty, he had experienced a
cardiac event and been hospitalized. He expressed to McGowan his belief that his
medical condition was related to the stress of being an officer in the Department.
McGowan and Jones met with Johnson, where Jones repeated these statements. In
response, Johnson offered to remove Jones from a specialized assignment and place him
on a different shift to ease the stress he was experiencing. Johnson did not ask Jones for
his gun or badge. Johnson did not place Jones on administrative leave or require Jones to
see a psychologist for a fitness-for-duty examination. On information and belief, Johnson
also did not require Jones to get a medical fitness-for-duty examination. Jones remains

The Respondents object to Complainant's naming other officers and providing confidential information
about their medical conditions and/or personnel decisions about them, as this may violate those officers'
reasonable expectations of privacy.
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on the force. Jones also had not engaged in protected activity in opposition to unlawful
discrimination or retaliation.

RESPONSE 
Similarly, the incident described in paragraph 20 which occurred approximately eight

years ago, was significantly different than the incident in question. In that case, the

referenced officer reported that he had experienced a medical cardiac related event while

he was Christmas shopping at a mall and off duty. At the time, Chief Johnson reported to

a different Town Manager, Peter Fohlin. The Town Manager is the appointing authority

for the town, and ultimately would make decisions about administrative leaves. Town

Manager Fohlin did not believe that the situation warranted a fitness-for-duty evaluation.

There was nothing about that officer's situation that raised any concerns about his mental

or psychological fitness, which heightens the need for a fitness-for-duty evaluation in

light of a police officer's extensive authority and ability to use a firearm. Also, that

officer's doctor had provided a note clearing him to work, first for light duty and

ultimately to full duty. Chief Johnson's actions in handling that situation were consistent

with medical advice.

In Further Retaliation, Respondents Passed Over McGowan for Promotion

The Respondents deny any retaliation.

PARAGRAPH NO. 21 
21. Since at least 2018, Johnson had been discussing the possibility of creating a Lieutenant

position within the Department. (At that point, the next position below Chief was
Sergeant.) In or about June 2018, Johnson told McGowan that, if a Lieutenant position
was created, Johnson would promote Michael Ziemba, a patrol officer, to that position.
Ziemba had also been a member of the Department for a long time. Ziemba had not
spoken out against discrimination or retaliation. Ziemba also did not have any
managerial experience as a superior officer.
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RESPONSE 
Until 2019, the Williamstown Police Department did not have a position of lieutenant

or deputy chief Rather, the department was comprised of full-time and part-time

officers, three sergeants and the Chief Town Manager Hoch, who began in his position

in September 2015, had discussed with Chief Johnson on several occasions the benefits

of having a second-in-command, a structure which had existed in other towns where

Hoch had previously worked. Eventually, after much discussion and consideration, Chief

Johnson, who had originally been opposed to the creation of the position, agreed with

Hoch.

Chief Johnson recalls a conversation in 2018 in which he advised the Complainant that

if he had to make a recommendation at that moment for the lieutenant position, which

had not yet been created, he would not be able to recommend the Complainant. As

background, and on information and belief, members of the Union had learned that the

Complainant had attempted to negotiate Union membership support for leaving Civil

Service in exchange for appointing him Lieutenant, and also in exchange for a list of

items that he implied had been authorized by the Union members. Also on information

and belief, the Complainant was acting entirely on his own and without the knowledge or

input of the Union members when he attempted these negotiations, and did not represent

the views of many of the Union members. As a result, in early 2018, the Complainant

was removed as Union President by unanimous vote of the Union members. Since that

time, the Complainant had rarely spoken with many of his fellow officers, essentially

giving them the cold shoulder and creating tension and drama within the department.

During their conversation about the Lieutenant position, Chief Johnson told the

Complainant that he didn't even talk to his co-workers, and that this was not acceptable
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behavior for a leader in the Department. Chief Johnson admits that he told the

Complainant that if he was faced with the decision at that moment, he would promote

Officer Ziemba to the position over him. Chief Johnson had been consistently impressed

with Officer Ziemba's work ethic, initiative and cooperative attitude, and knew that

Ziemba was well liked and respected within the department. Neither Ziemba nor the

Complainant had "spoken out against discrimination or retaliation." While Ziemba did

not have any managerial experience as a superior officer, Chief Johnson believed that he

had great potential as a supervisor while the Complainant had alienated many members

of the department while in his supervisory role. In any event, the position was not yet

created or available, and Chief Johnson is not the appointing authority.

PARAGRAPH NO. 22 
22. On June 14, 2019, counsel for McGowan sent a letter to counsel for the Town, protesting

a pattern of discrimination and retaliation by the Town and indicating that McGowan was
addressing these matters through a union grievance process but reserved his rights to take
individual action.

RESPONSE 
The Respondent admits that the Complainant's attorney sent a letter to counsel for the

Town bringing a union grievance process about the paid administrative leave. The letter

contained specious references to discrimination and retaliation. At this point, the

lieutenant position had already been approved by Town Meeting vote, and it appeared

that the letter was an attempt to put pressure on the Town to appoint the Complainant as

lieutenant.

PARAGRAPH NO. 23 
23. On June 26, 2019, Johnson posted the position of Lieutenant. There were only two

applicants — McGowan and Ziemba. Both underwent in-person testing by a third party
contracted by the Town on July 31, 2019. The tests included written exercises, role
playing, and an interview, among other things. The third party scored Ziemba higher
than McGowan on each of five activities by between 0.6 and 1.8 points out of 100.
Purportedly based solely on this assessment, Johnson recommended hiring Ziemba, a
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recommendation that Hoch accepted. Ziemba was promoted to Lieutenant on August 15,
2019, as a result of which he received significant increases in pay, benefits, and
responsibilities, beyond those of McGowan as a sergeant.

RESPONSE 
The Respondents admit the allegations in the first five sentences of paragraph 23 of the

Complainant's Charge of Discrimination. The Respondent also admits that, based on the

results of an Assessment Center exam conducted by an independent, unbiased

organization, Chief Johnson recommended to Hoch appointing Ziemba to the lieutenant

position. Hoch accepted that recommendation and Ziemba was promoted to lieutenant on

August 15, 2019. His pay and benefits are approximately 10% higher than the

Complainant's pay and benefits as a Sergeant.

PARAGRAPH NO. 24 
24. However, this assessment process was a sham. All of the measurement categories were

subjective, and on information and belief, McGowan's performance was in fact higher

than that of Ziemba. If not for the retaliation and discrimination described above,

McGowan would have gotten the promotion. But Johnson had already made up his mind

long before McGowan even applied for the position. When the Department moved into a
new police station on or about July 9, 2019, Ziemba moved directly into the office
designated for Lieutenant — more than a month before any decision about the promotion
was allegedly made. Johnson gave no indication that this was inappropriate.

RESPONSE 
The Respondents deny the allegations in paragraph 24 of the Complainant's Charge of

Discrimination. Many cities and towns use a tool called the Assessment Center to

objectively evaluate applicants for positions within police departments. The Town of

Williamstown had recently withdrawn from the Civil Service system through a process

that concluded in special legislation. The use of the Assessment Center tool was entirely

consistent with the best practices throughout the Commonwealth. The assessment was

completed by a panel of objective police professionals from Integrity Testing LLC.

Information regarding the conducting of the test and its various components, which
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included role play and other exercises, an oral presentation and a community panel

exercise, were provided to the applicants prior to the assessment. The rating system was

also provided ahead of time to both applicants. Neither Chief Johnson nor anyone else in

management at Williamstown ever communicated with anyone from the testing

organization about either of the two candidates, or about any preference for either

candidate.

On July 31, 2019, Integrity Testing issued its final report. While both candidates

scored above average on the test, Officer Ziemba scored higher in each category with a

final score of 82.072 as opposed to McGowan's final score of 80.942. Prior to even

beginning the Assessment Center process, a decision had been made by Town Manager

Hoch, in consultation with Chief Johnson, that the highest scoring candidate would be

the candidate recommended for promotion to the lieutenant position.

On August 12, 2019, Chief Johnson recommended that Officer Ziemba be promoted to

the position of lieutenant based on the scores reported on the Assessment Center test.

(See Memo dated August 12, 2019, attached as Exhibit 2). Town Manager Hoch

accepted the recommendation, and Ziemba was promoted to lieutenant on August 15,

2019. The Complainant remains employed as a sergeant.

Respondents deny that Ziemba moved directly into the office designated for a

lieutenant when the Department moved to the new police station on or about July 9,

2019. Rather, Ziemba moved into an office that had been designated in the plans for an

administrative assistant. After he was promoted to lieutenant, he remained in that office,

which became the lieutenant's office.
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Claims

PARAGRAPH NO. 25 
25. Respondents discriminated against McGowan, caused harm to his reputation, invaded his

privacy, and failed to promote him because Respondents regarded him as disabled. See
Americans with Disabilities Act of 1990, 42 U.S.C. § 12101 et seq. ; G.L. c. 151B, § 4.
Respondents also engaged in adverse actions, including some of the same discriminatory
acts, in retaliation for McGowan's past opposition to workplace sexual harassment by
Johnson and others, opposition to race discrimination, opposition to disability
discrimination, and other activities protected from retaliation or interference under G.L.
c. 151B, §§ 4(4) and 4(4A), and other state and federal laws.

RESPONSE 
The Respondents deny the allegations contained in paragraph 25 of the Complainant's

Charge of Discrimination.

Damages

PARAGRAPH NO. 26 
26. As a result of Respondents' unlawful acts, McGowan has suffered lost wages and

benefits, reduced future career opportunities, reputational harm, and other damages.

RESPONSE 
The Respondents deny the allegations contained in paragraph 26 of the Complainant's

Charge of Discrimination.

III. AFFIRMATIVE DEFENSES 

FIRST DEFENSE 

Some or all of the claims set forth in the complaint are barred by applicable statute of
limitations and/or by the doctrine of laches.

SECOND DEFENSE 

Plaintiff has waived or should be estopped from asserting some or all of the claims set
forth in the complaint.

THIRD DEFENSE

There is no causal relation between the acts of defendants and the injury or damage
alleged by plaintiff.
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FOURTH DEFENSE

The Complainant is not entitled to recover as the Charge of Discrimination does not set
forth a claim upon which relief can be granted.

FIFTH DEFENSE 

The Respondents' actions and conduct were reasonable under the circumstances.

SIXTH DEFENSE 

Some or all of Complainant's claims fail because Respondents have not violated
Complainant's rights nor have the Respondents acted in a manner which justifies the award of
any damages.

SEVENTH DEFENSE

The Charge of Discrimination fails to state a claim upon which punitive damages may be
awarded to the Complainant.

EIGHTH DEFENSE

Respondents did not engage in the improper conduct alleged in Complainant's Charge of
Discrimination.

NINTH DEFENSE

Respondents' conduct toward and treatment of Complainant was at all times based upon
legitimate non-discriminatory factors and Respondents' reasons for its actions were not a pretext
for discrimination.

TENTH DEFENSE

Complainant cannot prove any discriminatory conduct by the Respondents; alternatively,
even if Complainant could prove discriminatory conduct by Respondents (which Complainant
cannot), Respondents would have taken the same actions based upon legitimate, non-
discriminatory reasons.

ELEVENTH DEFENSE

Complainant is not entitled to some or all of the relief requested in the Charge of
Discrimination because, even if Respondents were found to have considered any impermissible
factors in any decisions or actions with respect to Complainant (which Respondents deny), no
such decisions or actions were motivated by any impermissible factors.

TWELFTH DEFENSE

Complainant is not entitled to some or all of the relief requested in the Charge of
Discrimination because, even if Respondents were found to have considered any impermissible
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factors in any decisions or actions with respect to Complainant (which Respondents deny),
Respondents would have taken the same action with regard to Complainant's employment
regardless of any impermissible factors.

THIRTEENTH DEFENSE

Respondents did not engage in any willful violation of any law, and did not act with malice
or with reckless indifference to the protected rights of Complainant.

FOURTEENTH DEFENSE

Complainant is not entitled to attorneys' fees, costs or expenses.

FIFTEENTH DEFENSE

Respondents affirmatively state that all its actions were taken in good faith.

SIXTEENTH DEFENSE

Complainant's claims of disparate treatment, discrimination, and/or retaliation are barred on
the grounds that he was not treated less favorably than any similarly situated individual.

IV. ARGUMENT 

Complainant alleges that he was discriminated against because Respondent regarded him as

disabled, and that he was retaliated against for his opposition to workplace discrimination.

Complainant's claims must fail because all actions by the Respondents were for legitimate,

nondiscriminatory and non-retaliatory reasons. Additionally, a significant number of

Complainant's allegations fall outside the statute of limitations and are too remote in time from

the alleged adverse actions to support a reasonable inference of retaliation.

A. COMPLAINANT'S CLAIM OF RETALIATION MUST FAIL 

The Charge is devoid of any facts that would support a claim for retaliation. See G.L. c.

151B. G. L. c. 151B, § 4(4), makes it unlawful:

For any person, employer, labor organization or employment agency to discharge,
expel or otherwise discriminate against any person because he has opposed any
practices forbidden under this chapter or because he has filed a complaint,
testified or assisted in any proceeding under section five.
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Complainant alleges that he was retaliated against in violation of Chapter 151B. M.G.L. c.

151B, § 4(4) makes it unlawful: "For any . . . employer . . . to discharge, expel or otherwise

discriminate against any person because he has opposed any practices forbidden under this

chapter or because he has filed a complaint, testified or assisted in any proceeding under section

five."

"A claim based on these provisions is commonly called a 'retaliation claim,' even though the

statute does not use this term." Pontremoli v. Spaulding Rehabilitation Hosp., 51 Mass. App. Ct.

622, 625 (2001); see also Bain v. Springfield, 424 Mass. 758, 765 (1997). To state a claim for

retaliation, a complainant must establish that: (1) he engaged in protected activity; (2) the

respondents subjected him to an adverse employment action; and (3) there is a causal connection

between the protected activity and the adverse action. See Pontremoli, 51 Mass. Appt. Ct. at 625;

see also Mole v. Univ. of Mass., 442 Mass. 582, 591-592 (2004) ("To make out his prima facie

case, [the plaintiff] had to show that he engaged in protected conduct, that he suffered some

adverse action, and that a causal connection existed between the protected conduct and the

adverse action." (internal quotations omitted)); see also Psy-Ed Corp. v. Klein, 459 Mass. 697,

706-707 (2011); Tate v. Dept. of Mental Health, 419 Mass. 356, 364 (1995)).

If the complainant "[1]ack[s] any direct evidence of a retaliatory motive, [the complainant]

has the burden of establishing a prima facie case of retaliation, and, in the wake of the

defendants' introduction of nonretaliatory reasons for the various actions taken, the burden of

proving that the articulated nonretaliatory reasons were pretext." Mole, 442 Mass. at 591. In this

case, the Plaintiff will be unable to present any direct evidence of a retaliatory motive. As such,

the three-stage order of proof applies. Id.
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A retaliation claim under G.L. c. 151B requires that the alleged protected activity is causally

related to the Complainant's good-faith belief that his rights under the antidiscrimination statute

were violated. Examples of protected activity include "the opposition by the plaintiff to

discriminatory action by her employer, testifying, assisting in an investigation or filing a

complaint with the MCAD." See LaPointe v. UMass Memorial Medical Center, 2009 WL

2604195, *5 (Mass. Super. 2009) (citing G.L. 151B, § 4(4)), § 5; Mole, 442 Mass. at 591-592.

The allegations of alleged protected activity contained in Complainant's Charge of

Discrimination are both barred by the statute of limitations as a basis for a discrimination claim

and are too remote in time to support a claim of retaliation. The statute of limitations for M.G.L.

c. 151B, § 4 is contained within M.G.L. c. 151B, § 5. Section 5 states that "[a]ny complaint filed

pursuant to this section must be so filed within 300 days after the alleged act of discrimination."

Silvestris v. Tantasqua Reg'l Sch. Dist., 446 Mass. 756, 766 (2006) ("The filing of a timely

charge of discrimination with the MCAD is a prerequisite to the filing of such an action in the

Superior Court"). Generally, the statute of limitations begins to run at the precise moment of the

act of discrimination. See Ocean Spray Cranberries, Inc. v. Massachusetts Commn. Against

Discrimination, 441 Mass. 632, 641 (2004); Martins v. Univ. of Mass. Med. Sch., 75 Mass. App.

Ct. 623 (2009).

Complainant filed his Charge of Discrimination on or about November 12, 2019. Three

hundred days prior to the filing date is January 16, 2019. Therefore, in order for Complainant's

claims to be timely, any alleged acts of discrimination must have occurred after January 16,

2019. Complainant has made a multitude of allegations that pre-date the statute of limitations,

many of them by years and some by more than a decade. These allegations cannot form a basis

for a claim of discrimination or retaliation.
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Complainant attempts to connect a number of disparate alleged events, primarily involving

other officers, to create a false picture of an environment of discrimination in the Department.

Further, he attempts to cast himself as the defender of the alleged victims of this alleged

discrimination to support a claim that his failure to be promoted to lieutenant was motivated by

retaliation. The alleged protected activity, however, is too remote in time to support his claim.

The Complainant alleges that he and a dispatcher were subject to sexual harassment in July and

August of 2007, approximately 121/2 years prior to his filing his complaint and 12 years prior to

the appointment of Officer Ziemba to lieutenant. He alleges that he advocated for the

termination of a police officer accused of off-duty sexual assault in 2011, approximately 8 years

prior to the filing of his complaint and the lieutenant appointment. He alleges that he advocated

for the termination of a dispatcher who used a racist term in the workplace in 2014,

approximately 5 years prior to the filing of his complaint and the lieutenant appointment. He

alleges that he advocated for the transfer of a fellow officer of African-American descent and, in

the process of advocacy, advised the Chief of alleged racist conduct in 2016, approximately 3

years prior to the filing of his complaint and the lieutenant appointment. He alleges that he

challenged the Chief on an alleged sexist comment made about a fellow officer in January 2018,

almost 2 years prior to filing his complaint, and a year-and-a-half before the lieutenant

appointment. Regardless of the merits of these allegations, most of which the Respondents deny,

they are too remote in time to support his claim.

In Dube v. Middlesex Corp., 59 Mass. App. Ct. 734 (Mass. App. Ct., 2003), the Appeals

Court concluded that a nine-month span between plaintiffs protected activity and the alleged

adverse action held "too tenuous to support an inference" of retaliation. Id. at 741; see also Mole,

442 Mass. at 595 (2004) (noting that "unless the termination is very closely connected in time to
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the protected activity, the plaintiff must rely on additional evidence beyond temporal proximity

to establish causation"); Liu v. Whitehead Institute, 2007 Mass. Super. LEXIS 60, *3 (Mass.

Super., Feb. 27, 2007) (five-month time span between the plaintiff's final complaint in January

2002 and her termination in June 2002 held insufficient to raise an inference of retaliation).

Here, years and, in some instances, over a decade have passed between the alleged protected

activities and any alleged event that could be considered retaliatory, e.g., an adverse employment

action. See King, 71 Mass. App. Ct. at 469 (defining "adverse employment action"). The only

alleged events that could be considered adverse that fall within the statute of limitations are

Chief Johnson's decision, communicated on January 16, 2019, to place the Complainant on paid

administrative leave pending fitness-for-duty examination, and the decision by Town Manager

Hoch to promote Officer Ziemba to the lieutenant position on June 18, 2019, based on Chief

Johnson's recommendation and the Assessment Center scores. The Respondents had legitimate

nondiscriminatory reasons for taking both of these actions, as set forth in detail in this position

statement. There is no causal connection between any of Complainant's alleged protected

activities and these legitimate, non-retaliatory actions, and Complainant's claim of retaliation

should be dismissed, and Complainant's Charge of Discrimination based on these events should

be dismissed.

B. COMPLAINANT'S CLAIM OF PERCEIVED DISABILITY DISCRIMINATION
MUST FAIL

The Complainant alleges that the Respondents discriminated against the Complainant and

failed to promote him because they regarded him as disabled. This claim also must fail because

the Complainant alleges no facts that would support his claim that the promotion of Officer

Ziemba to Lieutenant was in any way related to the Complainant's self-disclosure of his

purported physical, mental and emotional issues. The Complainant has not alleged, and there is
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no evidence that this self-disclosure and the subsequent paid administrative leave and medical

and psychological exams were conveyed to the panel of objective evaluators who administered

the Assessment Center. Officer Ziemba scored higher than the Complainant in all categories of

the Assessment Center, and Chief Johnson's recommendation to Town Manager Hoch that

Ziemba be promoted to the position of lieutenant was based on and wholly supported by the

results of the Assessment Center.

Further, and to the extent that the Complainant argues that the paid administrative leave was

an adverse employment action based on the Respondents' alleged perception of the Complainant

as disabled, this theory should also fail. The Respondents do not regard the Complainant as

disabled. Rather, when the Complainant disclosed his alleged physical, mental and emotional

issues, Chief Johnson had an obligation to address them. After consulting with others, and

having a conversation with the Complainant, he determined that the only prudent course of

action would be to place the Complainant on paid administrative leave and have him undergo

physical and psychological fitness-for-duty exams. Both of those exams cleared the

Complainant to return to work. The leave and the exams were not disciplinary in nature and

Complainant lost no pay, benefits or seniority as a result. The Commission should dismiss

Complainant's claim of perceived disability discrimination.

V. CONCLUSION 

The Commission should issue a Finding of Lack of Probable Cause as to the Charge of

Discrimination.
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Dated: January 7, 2020

THE RESPONDENTS,
TOWN OF WILLIAMSTOWN,
KYLE JOHNSON, AND
JASON JiQCH,

BY  
Patricia M. Rapinchuk, Es BO 7#;51171:9

Direct Fax (413) 452-0353
prapinchukgrobinsondonovan.com

Hunter S. Keil, Esq., BBO #687979
Direct Fax (413) 452-0308
hkeilgrobinsondonovan.com

Robinson Donovan, P.C.
1500 Main Street, Suite 1600
Springfield, Massachusetts 01115
Phone (413) 732-2301

CERTIFICATE OF SERVICE

I, Patricia M. Rapinchuk, Esq., hereby certify that on this 7th day of January 2020, I
served a copy of the above upon the parties in this action via E-mail and U.S. Mail to:

David A. Russcol, Esq.
Inga Bernstein, Esq.
Zalkind, Duncan & Bernstein, LLP
65A Atlantic Avenue
Boston, MA 02110
drusscol@zalkindlaw.com
ibernsteingzalkindlaw.com

Subscribed under the penalties of perjury.

Patricia M. Rapinchuk, E
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AFFIRMATION

I, Jason Hoch, on behalf of the Town of Williamstown, affirm that the above is true to the
best of my knowledge, information and belief. I am relying on information provided by
employees and representatives of the Town of Williamstown. I understand that many of the
statements above are legal argument made by our counsel.

Signed under the pains and penalties of perjury this  714  day of January, 2020.

TOWN OF WILLIAMSTOWN,

/fi

637440

By 
Jason Hoch,'
Town Manager
Its Authorized Representative
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AFFIRMATION

I, Jason Hoch, on behalf of myself, affirm that the above is true to the best of my knowledge,
information and belief. I am relying on information provided by myself, and employees and
representatives of the Town of Williamstown. I understand that many of the statements above
are legal argument made by our counsel.

,Ak
Signed under the pains and penalties of perjury this  .1  day of January, 2020.

JASON HOCH,
INDIVIDUALLY,

By IL_ 
Jason Hoch
Individually
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AFFIRMATION

I, Kyle Johnson, on behalf of myself, affirm that the above is true to the best of my
knowledge, information and belief I am relying on information provided by myself, and
employees and representatives of the Town of Williamstown. I understand that many of the
statements above are legal argument made by our counsel.

Signed under the pains and penalties of perjury this  1 44 day of January, 2020.

KYLE JOHNSON,
INDIVIDUALLY,

By ri
Kyle Johnson
Individually

637440



EXHIBIT 1



WILLIAMSTOWN POLICE DEPARTMENT

KYLE J. JOHNSON

CHIEF

31 North Street

Williamstown, MA 01267

Telephone: (413) 458-5733 / Fax: (413) 458-4100

kjohnson@williamstownma.gov

TESTIMONY SUBMITTED TO JOINT COMMITTEE ON PUBLIC SERVICE

RE S.2579

6 July 2018

We submit this testimony in strong support of S.2579, An Act exempting all positions in the Police Department in

the Town of Williamstown from the civil service law.

Over the next few years, the Williamstown Police Department anticipates staffing challenges with several

retirements approaching. By having flexibility to hire outside of the often restrictive requirements of Civil Service,

it allows us the best possible opportunity to hire candidates we want to bring into our department to serve our

community and more importantly, increase our chances of retaining employees. We have been working with the

Williamstown Police Association over the past several years to find ways where we could collaboratively address

this challenge. In rural Berkshire County, the Civil Service process is a frustrating system that sadly does nothing

but hamper our hiring process and frustrates our ability to offer a consistent and high level of service to our

community. As we strive to strengthen our department and to consider benchmarks from other agencies, we note

that over two dozen communities throughout the Commonwealth have departed the civil service program.

Notably, in current Civil Service procedure, when a position is available for one candidate, following offers from

the Lay Off list, we are provided the top three names on the Resident list, which may not necessarily be based

upon highest score. From that list the department must pick one of those three ONLY. If the 2nd or 3rd Candidate

is considered due to being most qualified, we must provide reason(s) for bypassing the other candidates to Civil

Service, which can then be appealed to Civil Service, potentially costing the Town/Department legal expenses. If

there is a 4th or additional candidate on the list, (s)he cannot be considered, even if most qualified; (s)he is not

eligible for hire. Often, given the unique demographics of Williamstown, we have no local residents in the queue

on the list. Moving on to non-residents, it is possible to consider candidates from anywhere, if they have

designated Williamstown as a potential location. Again, though, this does not necessarily yield candidates who can

fill the vacancy. A neighboring agency recently went through 198 names from the list before finally giving up and

leaving the position unfilled.

Further complicating matters, given the underlying residential preference in the system is that lateral transfers

from other Civil Service departments cannot be hired unless both Appointing Authorities allow the process, and

lateral transfers from non-Civil Service cannot be considered unless the candidate is on the list as described above.

We have twice been denied a lateral transfer from a neighboring agency because their appointing authority

denied the requests.

The Williamstown Police Association is comprised of the full time Police Officers and Sergeants of the

Williamstown Police Department. They have no jurisdiction in this process, but voted eight (8) in favor; one (1)

against, and one (1) absent vote of eliminating Civil Service.

All current Civil Service Officers and Sergeants will stay under the guidelines of Civil Service, with the exception of

future promotions, which will be handled internally with specific language in the Collective Bargaining Agreement

in place between the Town and the Association.



At Williamstown's Annual Town Meeting in May, 2018, an article authorizing the Select Board to petition the

General Court for this Special Act was recommended unanimously by the Select Board to the meeting which

subsequently carried by unanimous voice vote without further discussion. Our community clearly saw the value

and need for this important step.

In summary, the current requirements of the Civil Service hiring and promotion processes are very slow,

prohibitive and restricting, especially for a small department such as ourselves, with twelve (12) full time police

officers. Having trained reserve police officers available for full time appointments as they become available will

streamline the hiring process and if not available, the ability to hire a trained police officer from another

jurisdiction should be almost as efficient. We anticipate the turn over of three full time police officer positions in

the next five years, and then the balance of the department will turn over in 10-12 years. Having the flexibility to

recruit, hire and retain the best possible officers for our community is a high priority and this act will help to

facilitate movement toward that aspiration.

Respectfully,

Kyle J. Johnson

Chief of Police

Jason Hoch
Town Manager
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'4w s WILLIAM STOWN POLICE DEPARTMENT 
825 Simonds Road

KYLE J. JOHNSON Williamstown, MA 01267
CHIEF Telephone: (413) 458-5733 / Fax: (413) 458-4100

kjohnson ®williamstownma.gov

TO: Town Manager Jason Hoch

FR: Police Chief Kyle Johnson

DT: August 12, 2019

RE: Lieutenant Position

Jason,

The position of Lieutenant was posted within the Department on Wednesday, June 26, 2019 and closed

at 0800, Monday, July 1. Sergeant Scott McGowan and Officer Michael Ziemba were the only applicants.

Both submitted a cover letter, resume and letters of support before the closing date of the posting.

Candidate #1.; Sergeant Scott McGowan

Sergeant McGowan has been a full time officer with our Department since 2002, a Sergeant since 2004

and the Investigator since 2007. As noted in his cover letter, "he has acquired extensive management

and leadership experience, including staff supervision, budget and scheduling needs." Sergeant

McGowan is a skilled investigator and letters of support from private and Assistant District Attorneys

emphasize his diligence and empathy in this role.

Sergeant McGowan has been involved in Public Safety since starting as a Dispatcher for the Town of

Adams in 1997, and is currently enrolled at Southern New Hampshire University with a GPA of 3.7 and an

expected completion date of December 2019.

Candidate #2: Officer Michael Ziemba 

Officer Ziemba has been a full time officer with our Department since 2004. He started the K9 Program

shortly after his appointment in 2004, and prior to this full time appointment, he has been responsible

for the fleet (2000) and the courts (2002). As noted in his cover letter; "with a college education in

criminal justice to provide book knowledge, and nineteen years on patrol to build hands-on experience,

[his] broad-based skills and thorough comprehension of law enforcement make [him] a strong candidate

for the Lieutenant position." Officer Ziemba has built, and expanded upon existing partnerships within

the community, and the letters of support from school district personnel and Williams College Safety and

Security outline these accomplishments.

Officer Ziemba has been involved in Pubic Safety since starting as a Reserve Police Officer for the Town of

Adams in 2000 and earned an Associate of Science Degree: Criminal Justice and Environmental Science,

from Berkshire Community College in 2000.



Assessment Testing: 

On July 30, at 1129, both applicants received the Orientation Package via their work email address from
Integrity Testing, LLC. On July 31, both arrived at the station early for the Assessment Testing, scheduled
to begin at 0930. The Assessment Testing started closer to 1000 and was completed close to 1400. On
August 1, Chief Richard Stanley (Ret.) of Integrity Testing, LLC emailed me the Lieutenant Exam Final
Report, including the ranking of the candidates. As stated in the position posting, the assessment
ranking will serve fully as the promotional scoring for the promotion, and the ranking along with all
supporting documents and a recommendation will be forwarded to the Town Manager.

Sergeant Scott McGowan;

Role Play: 82.0

Structured Interview: 80.8

Community Meeting: 80.16

Staff Meeting: 80.75

In Basket: 81.0

Score Totals: 404.71

FINAL SCORE: 80.942

Officer Michael Ziernba: 

Role Play: 83.75

Structured Interview: 81.4

Community Meeting: 81.16

Staff Meeting: 81.25

In Basket: 82.8

Score Totals: 410.38

FINAL SCORE: 82.072

Both candidates should be commended for a job well done, as they both scored Above Average in the

Assessment Center Testing.' Both also have impressive resumes and letters of support from prominent

members of the community and groups with whom we work with on a regular basis.

Assessment Center Test Final Report, 8.0 - 8.9 Above Average: The candidate demonstrated above average levels of this
competency. The candidate would benefit from some additional training in this cometancy. It is predicted that the candidate
can perform a substantial amount of the required Job tasks and functions,



Recommendation:

Both candidates scored above average in the Assessment Center Test and have strong backgrounds and

support for their advancement to Lieutenant. It is my recommendation, based on the score from the

Assessment Center, that you appoint Officer Michael Ziemba to the position of Lieutenant. Officer

Ziemba holds the top score of the Assessment Test and he scored higher in every one of the five (5)

categories. He did so without the benefit of any formal supervisory experience and trainings. He and his

work are highly regarded by prominent partners within and around our community as evident in their

letters of support, which address multiple key responsibilities listed in the position posting. Expanding

upon these talents with formalized supervisor trainings will provide the Department, the Town, our

Community and beyond with the desired leadership as a Lieutenant.

Respectfully submitted,

Kyle J. Johnson

Police Chief

Attachments: Internal Posting

Integrity Tests, LLC Candidate Orientation Package

Integrity Testing, LLC Final Report

Sergeant Scott McGowan's Cover Letter, Resume and the following letters of support:

Attorney Sarah Morse-Field

Assistant District Attorney Veronica C. Van Tol

• Assistant District Attorney Daniel Hespeler

• Attorney Lee Flourney

.1) Mt. Greylock Regional School Counselor, P.J. Pannesco

• Williamstown Prudential Committee Member John Notsely

Officer Michael Ziemba's Cover Letter, Resume and the following letters of support:

• Williamstown Public Schools Principal Joelle Brookner and Assistant Principal Elea Kaatz

• Mt. Greylock Regional School District Superintendent Kimberly Grady

• Mt. Greylock Regional School Principal Mary MacDonald

• Williams College Associate Director of Campus Safety and Security Tony Sinico

City of North Adams Police Chief Jason Wood

• Adams Police Chief Richard Tarsa

Lanesborough Police Chief Timothy Sorrell




